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TO: The Honorable Adminjstrative Law Judge Sippel

REPLY TO OPPOSITIO~ TO ENLARGE ISSUES

Midamerica Electronics Selvicc, Inc., ("Midamerica") by Counsel, hereby

states sits Reply to the Conso/ida~ed OPpo,\'itiQn W Motions /,() Enlarge Issues of

, Martha J. Huber to the Fir.\'t Motkm to Enlarge !.\wue.v Against Martha J. Huber. (the

"Motion" and "Huber" respectively). Huber's consolidated pleading also opposes the

similar motion of Rita Renya Brent ("Brent").

At the prehearing coofcl'encein this matter, held May 18, 1993, Brent's

Counsel provided Midamedca's Counsel a copy of Brentts Reply pleading.

Midamerica supports the arguments made by Brent.' Further, Midamerica notes that

Huber's Opposition is predicated on essentially two grounds. Huber argues that the

Motion is procedurally deficient and that the bank letter is a valid and binding loan

commitment sufficient to meet the COlluuissionls standards. Huber is wrong on both

counts.

lexcept as may be inconsistent with the positions taken by Midamerica
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For an applicant to rely on a Itbank letter" for its certification to the

Commission that it has reasonable assurance of its ability to finance construction of

the proposed station and initial operntion of the station without revenue for three

months, the letter must represent a present. commitment of the bank, future capital

conditions permitting, to fund a loan, A resclvation to the bank that tbe applicant's

credit worthiness for the loan is subject to fe-review at tJle time a loan would be

made might, itself, not vitiate reasonable assurance. But, the bank must have made

a pl'escnt dete.'mination that it will fund a loan, conditions in the fuhu'e being what

they an at tile time the letter is issued.

When an applicant purports to rely on a bank letter fOI its financial

qualifications, the terms and conditions must be determinable
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1993 letter cannot be considered in determining whether or not a material and

substantial issues exists as to whether, at the time she filed her application, Huber

had the requisite reasonable assuranct::, HS measured by the Commission's standards.

Stripped of the post hoc expJanutiollS, a substantial and material issue exists as to

whether the ol'iginallettel' constituted the then present firm commitment of Citizen's

Fidelity Bank to make the loan, future capital conditions permitting, and to meet the

Commission's standards for l'easonable assurance.

Midamerica urges that the answer must be that a substantial and material

issue exists (if regarding nothing morc than whether the interest rate and/or the

length of the loan had been agreed t.o at. the time of the original letter) that must be

explored at hearing.

For another reason, nothing cOlltained in the 1993 letter can be used to

support Huberts defense. The letter is neither notarized nor executed under penalty

of perjury. It cannot be relied upon by Huber as evidence of what the terms were

or might have been. No)" is any explanation offe.-ed for Huberts ignoring this very

basic evidentiary principal.

Furthermore, it appears from the face ot' the 1993 letter that Citizents Fidelity

Bank is no longer in existence. To Midamerica's Counsel's knowledge, Huber has not

made any filings with the Commission regarding a change in identity and/or body of

Mr. Tierney's employer 01' the or the status of Citizen's Fidelity,

Huber faults Midamerica and Brent as speculating that the bank did not

review Huber's qualifications, That the documentation provided in response to the

standard document production order did not. establish that the bank had made such
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an evaluation is all tbat Ileed be shown to demonstrate that there is a substantial and

material question of fact to be resolved at hearing.

It is undisputed that the fnee am()unt of the bank letter exceeds the value of

the physical assets which are to be ncquired to build the station. As noted by

Midamerica, the letter does not state any requirement for other collateral or

personal guarantees. Huber listed the proposed bank loan as her only source of

financing. (How she is to pay fOl" the cost of litigation or filing fees--assuming tbat

she is to pay these costs·-is unstated). It is common knowledge that (at least tbese

days) banks don't fund these kind of transactions with out secul'ity tlIat at least

equals tbe loan amount. Yet, without proposing to require even Mrs. Huber's

personal guarantee (or bel' husbands), this bank, if its letter is to be credited, will

loan $350,000 for a project with hard assets worth considerably less without other

security (Of course, no dollar value may be ascribed to the permit or license).

Furthermore, if Huber'sfiua.llcial plan were to be believed, the bank would

not require that Huber invest even one penny herself. That is not the way banks

work, or are supposed to work.
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III view of the fOl'egoing~ Midamerica respectfully urges that the requested

issues be added.

Respectfully Submitted,

Ashton R. Ha1'CJ§
Bradford D. Carey
Marjorie R. Esman

Hardy & Cal'ey
111 Veterans Boulevard, Suite 255
Metairie, Louisiana 70005
(504) 830-4646
Its Atto1'l1cys
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1, Valerie McGuire, a sccretalY for the law firm of Hardy & Carey, do hereby certify

that a copy of the above and foregoing document has been served on cO\lllsel for all parties

to this proceeding, by mailing a copy of same via U.S. Mail, postage prepaid, this 19th day

of May. 19~ addressed to the following:

Honorable Richard Sippel·
Judge
Federal Communications Commission
2000 L Street. N.W., Room 214
Washington j D.C. 20054

James Shook, Esq.*
Federal Communications Commission
Healing Branch
2025 M Stl'eet, N.W., Room 7212
Washington, D.C. 20554

Morton L. Berfield, Esq.
Cohen & BCl'field
1129 20th Streetm N.W.
Washington, D.C. 20036

COll'llsel (or Martha J. Huber

Adams Rib, 111C.
c/o Lou Snlith Ministries, Inc.
P. O. Box 1226
Jeffersonville, IN 47131

Jobn Wells King, Esq.
Haley, Bade.f & Potts
4350 N. Fairfax Drive, Suite 90
Arlington, VA 22203·1633

Coullsel for Rita Reyna Brent
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Dolnald J. Evans, Esq.
McFaddcn~ Evans & Sill
1627 Eye Street, N.W.
Washington; D.C. 20006

Counsel for Station Communications, Inc.

C,V{()/Aa. j r!h: l:k~~)
Valerie McGuire 7
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